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Bringing Clarity to Medical Cannabis
Cannabis has been around for more than 5,000  
years yet we still know relatively little about it  
as a medicine.

This newsletter is part of our effort to change that 
and in the process bring much needed clarity to 
medical cannabis, for employers, their advisors, and 
more broadly. We will regularly update readers on 
the progress being made so they can make decisions 
with the most relevant information possible.

Health Canada reports more than 359,000 clients 
are registered with authorization to use medical 
cannabis. According to the Human Resources 
Professionals Association only four per cent of 
employers cover it in their benefit plans. Meanwhile, 
more and more employees are asking whether their 
benefit plans cover medical cannabis. If not, where 
should they go for information? 

Clearly, medical cannabis is an inescapable reality 
and here’s where we at Reformulary Group can help. 

This newsletter will help keep you informed about 
topical issues and best practices of organizations 
across Canada and the world. It will also bring 
you updates from our recently launched Cannabis 
Standard™, one-part formulary and one-part research 
platform. Cannabis Standard is designed to help 
patients determine if they are a good candidate for 
medical cannabis based on the evidence and to help 
them find the right product for their condition and 
symptoms. The research platform enables patients 
to track the impact of medical cannabis on their 
quality of life, using survey tools recognized by the 
medical community. Understanding the impact on 
quality of life, on an aggregate basis, should be an 
important consideration for employers and benefit 
plan coverage.

Helen Stevenson 
Editor | CEO Reformulary Group

cannabisstandard.com
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The views and information contained in this newsletter reflect 
the opinions of the named authors alone and not necessarily 
the opinions of  Reformulary Group Inc. or any of its employees. 
Reformulary Group Inc. makes no representation or warranty 
concerning the accuracy or completeness of the information. 
This newsletter does not constitute advice and readers are 
advised to consult their own medical advisors.
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Understanding Cannabis and CBD
Dr. Melissa Snider Adler | Chief Medical Review Officer | DriverCheck Inc.

In Canada, we are seeing a continued growth of 
medical cannabis authorizations despite recreational 
legalization of cannabis. With more than 359,000 
Canadians with an authorization for cannabis for 
medical purposes, workplaces will begin to see 
more and more individuals using cannabis for 
medical reasons. For safety sensitive workplaces and 
duties, it is imperative that each and every case is 
investigated on its own to ensure that the individual 
is safe and fit for work. The same is true for all 
potentially-impairing medications. 

Medical cannabis contains a variety of different 
cannabinoids and chemicals (terpenes). Some of 
these can result in impairment in the workplace. 
Although CBD oil is commonly used by individuals 
for a variety of medical conditions, many individuals 
also use cannabis that contain THC and other 
impairing cannabinoids and terpenes. Similar to 
other medications, it is important to know the 
details of the products and medications your 
employees are using in safety sensitive work.

Continued on next page

CBD oil purchased from a Health Canada Licensed 
Producer may result in a positive workplace drug 
test due to the presence of THC. Urine drug 
testing detects the metabolite of THC and may 
show positive for days to weeks depending on the 
concentration of THC, the length of time of use, the 
frequency of use and the quantity of use amongst 
other factors. Therefore, this is a test of cannabis use 
specific to THC. 

With more than 359,000 
Canadians with an authorization 
for cannabis for medical purposes, 
workplaces will begin to see 
more and more individuals using 
cannabis for medical reasons.
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Understanding Cannabis and CBD
Continued

Oral fluid testing detects the remnants of THC left 
in the oral cavity after consuming THC (smoked, 
vaporized or ingested). Depending on the cut-off 
levels used for oral fluid testing, a result may test 
positive for up to 24 hours after use (but shorter 
periods of time with higher cut-off levels). With the 
use of a low dose THC, such as that found in most 
CBD oils, we would not expect a positive oral fluid 
test to occur for very long after consumption.  
A positive oral fluid test indicates recent use and 
recent use of THC is a risk factor for impairment. 

Unlike alcohol, where a breath test is indicative 
of blood levels and in turn indicates impairment, 
impairment from cannabis is much more complex. 
Impairment can be present even in the face of low 
blood levels. Although law enforcement officers 
have the ability to use blood testing for THC, this is 
not done in the workplace. 

There are new impairment tests in development 
and coming to the market, including devices that 
perform neurocognitive tests, divided attention 

tests and THC detection tests via breathalyzers. 
However, these new technologies will take time 
to become widely accepted and will require more 
studies to prove their applicability and accuracy for 
workplace impairment testing.

About DriverCheck 
As Canada’s Fitness for Duty experts, DriverCheck’s company-
wide goal is to build a healthier and safer world. Founded in 1996, 
DriverCheck is the leading provider of workplace medical testing and 
assessments in the country serving over 6,400 employers in a variety 
of industries including transportation, oil & gas, aviation, rail, mining, 
construction, healthcare, manufacturing and forestry. DriverCheck 
conducts over 300,000 medical tests annually, offering alcohol and 
drug testing, occupational health services, medical cannabis review 
services, medical staffing and injury management programs. 

Dr Melissa Snider-Adler is the Chief Medical Review 
Officer (MRO) for DriverCheck and a Board-
Certified Addiction Medicine Physician. With her 
MRO expertise and her background in Addiction 
Medicine, she often works with companies across 
Canada to develop and update their Alcohol and 
Drug Testing programs. She is often called upon to 
provide expert testimony for labour arbitrations, 
court cases, and child and family services cases. 
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Managing Cannabis Disclosures  
During the Hiring Process  
Alison McMahon, CPHR, BHRLR | CEO | Cannabis at Work

Medical cannabis users are protected in the 
workplace by law. The law on medical cannabis use 
by employees is cut and dry: employers have a duty 
to accommodate authorized medical use to the point 
of undue hardship. 

There’s little point in arguing against it since Human 
Rights Tribunals, arbitrations and court decisions 
have all come to the same conclusion. The only 
issue on the table is whether accommodating an 
employee’s valid medical use subjects the employer 
to “undue hardship.”

Refusing to hire someone who has disclosed their 
valid authorization to use medical cannabis could 
also trigger a Human Rights Commission complaint.

Employers must take the issue seriously, changing 
company rules, standards, policies, workplace 
cultures and physical environments to ensure the 
employee doesn’t experience a negative effect 
because of their mental or physical disability or any 

other protected ground such as need to use medical 
cannabis, according to the Alberta Human Right 
Commission. 

The duty to accommodate applies to both active 
employees and prevents discrimination during the 
hiring process. 

This is another layer of added complexity for both 
the candidate and employer. During the recruitment 
and selection process, employers must be careful not 
to discriminate in job advertisement, applications, 
and interview questions. 

Many employers, particularly in safety sensitive 
industries, require the employee to disclose if they 
have limitations that would prevent them from 
working safely. Another common practice is to 
require drug & alcohol testing as a condition to a 
job offer. As such, it is becoming more common 
for employers to receive a disclosure of medical 
cannabis use during the hiring process. 

Continued on next page
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Managing Cannabis Disclosures  
During the Hiring Process  
Continued

In the Lower Churchill Transmission Construction 
Employers’ Association and IBEW, Local 1620 
decision, a job candidate disclosed medical cannabis 
use during the hiring process, with supporting 
documentation from his physician suggesting 
he was safe to work after four to six hours after 
consumption. The employer challenged this and the 
arbitrator determined that due to the difficulties with 
defining cannabis impairment, it would be undue 
hardship for the employer to place the candidate 
into a safety sensitive role and be confident that he 
would not be impaired from his medication.

This is an important decision but it does not eliminate 
the employer’s requirement to look closely at options 
to see if an employee can be accommodated, or on the 
other hand, if the scenario constitutes undue hardship. 
Accommodation to the point of undue hardship requires 
an individualized assessment as opposed to a blanket 
determination.

Additionally, in a non-safety sensitive work environment, 
there may be more options to accommodate a candidate. 

In order to mitigate the risk of a human rights complaint, 
the following steps are recommended if you receive a 
medical cannabis disclosure:

    • First, refer to your Drug & Alcohol policy and  
       ensure your practices are consistent with the policy; 

    • Acknowledge the disclosure and inform the  
      employee you will need to assess if you can    
      accommodate them in the role they are applying for; 

    • Inform the employee you will require information  
       from their physician to complete the assessment; 

    • Inform the employee their job offer will be put on  
       hold until an assessment can be made;

Continued on next page

An employer who goes this route 
can then show they have engaged 
in the first steps of mutual 
accommodation and will have done 
their due diligence to determine if 
accommodation is an option.
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Managing Cannabis Disclosures  
During the Hiring Process  
Continued

    • Request a copy of the medical authorization to  
       ensure it is valid and not expired;  

    • Request a physician’s expert opinion on the  
       employee’s fitness for duty relative to their  
       dosing, job duties, physical requirements of the  
       job, and the work environment; 

    • If you do not receive the necessary information  
      from the candidate’s physician, offer an  
      independent medical evaluation;

    • Make a decision as to whether you can   
      accommodate the employee based on the  
      medical opinion supplied by the physician,   
      the guidelines in your Drug & Alcohol policy  
      and any other relevant information; 

    • Complete the assessment in a reasonable  
       time frame;

An employer who goes this route can then show 
they have engaged in the first steps of mutual 
accommodation and will have done their due 

diligence to determine if accommodation is an 
option. This does not eliminate the risk of a human 
rights claim, but puts the employer in a stronger 
defensible position should it arise.  

About Cannabis at Work 
Founded in 2015, Cannabis At Work is the leading source in Canada 
for cannabis jobs, recruitment services, online industry training, and 
workplace impairment training. Alison’s work has been featured 
in the Globe & Mail, Huffington Post, Financial Post, CBC, Business 
News Network (BNN), Leafly and by many other media outlets. 
Alison was a term instructor for 5 years at the MacEwan School of 
Business in Edmonton, and she is a former board member with the 
Human Resources Institute of Alberta and Canadians for Fair Access 
to Medical Marijuana (CFAMM). Alison is a Certified Professional 
in Human Resources (CPHR) and holds a Bachelor of Human 
Resources & Labour Relations (B.HRLR).

Alison McMahon is the Founder & CEO 
of Cannabis At Work. 
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Newfoundland & Labrador Court of Appeal Sets Test  
for Post-Incident Testing and Investigation
By Kyle MacIsaac, Partner and Caroline Spindler, Associate
Matthews, Dinsdale & Clark LLP. Halifax, Nova Scotia

The Newfoundland & Labrador Court of Appeal 
recently joined the long list of appellate courts 
across the country weighing in on the issue of drug 
and alcohol testing in the workplace. 

In Hibernia Platform Employers’ Organization v 
Communications, Energy and Paperworkers Union 
(Unifor, Local 2121), 2018 NLCA 45 the Court of 
Appeal upheld the decision of the lower court and 
the arbitration board in finding the employer did 
not have sufficient evidence to order post-incident 
testing in the circumstances.  

In that case, the employer demanded a post-incident 
test after a series of helicopter manifest errors on 
flights ferrying employees to and from the Hibernia 
offshore oil platform off the coast of Newfoundland 
& Labrador.

Between December 6, 2014 and January 11, 2015 there 
were three manifest errors: an extra piece of baggage 
on an inbound leg; a missing piece of baggage on 
another inbound leg and two missing pieces of 
baggage on another inbound leg.

On January 13, 2015, a fourth manifest error occurred: 
a bag had been included on the manifest but was not 
loaded onto the helicopter. At that point, the employer 
investigated and drug and alcohol tested all eight heli-
deck workers. One tested positive for benzodiazepines, 
was fired and subsequently grieved his termination.

The collective agreement did include a drug and 
alcohol policy permitting investigations into “significant 
events” which included drug and alcohol testing. The 
parties also agreed the helicopter manifest errors 
constituted a “significant event” under the policy.

Continued on next page

http://cannabisstandard.com
https://www.facebook.com/reformularygroup/
https://www.linkedin.com/company/reformulary-group/
https://twitter.com/reformulary
https://www.youtube.com/channel/UCd-cRvK_qHu1oxxbX1BdQaw
https://www.canlii.org/en/nl/nlca/doc/2018/2018nlca45/2018nlca45.pdf
https://www.canlii.org/en/nl/nlca/doc/2018/2018nlca45/2018nlca45.pdf
https://www.canlii.org/en/nl/nlca/doc/2018/2018nlca45/2018nlca45.pdf


ISSUE 1, MAY 2019

cannabisstandard.com

9

Newfoundland & Labrador Court of Appeal  
Continued

The union filed two grievances, one over the policy 
and the second an individual grievance on behalf of 
the fired worker. 

The arbitration board denied the policy grievance, 
but allowed the individual grievance. It determined 
the testing was ordered without consideration 
of explanations for the errors. The Board further 
concluded the information obtained by the employer  
was not sufficient to establish a link between 
substance use and the cause of the errors and, 
therefore, the testing did not comply with the policy. 

On judicial review sought by the employer, the 
Newfoundland & Labrador Supreme Court found that 
the arbitration board’s decision was reasonable and 
upheld its findings.

At Court of Appeal the company argued the 
arbitration board’s decision was unreasonable 
because interfered with the employer’s right to order 
drug testing under the policy. Thus, the board’s 
decision altered the collective agreement by adding 
language and factors from arbitral authorities.

The Court of Appeal rejected those arguments, 
finding the arbitration board reasonably concluded 

the factors considered in the arbitral authorities 
would assist in assessing whether impairment due 
to drugs or alcohol may have contributed to the 
incident. Further, the Court of Appeal found it was 
reasonable for the arbitration board to interpret 
the policy as requiring the employer to ask for an 
explanation before ordering the eight employees  
to undergo drug and alcohol testing.

[...] it was reasonable for the 
arbitration board to interpret the 
policy as requiring the employer 
to ask for an explanation before 
ordering the eight employees to 
undergo drug and alcohol testing.

Continued on next page
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Newfoundland & Labrador Court of Appeal  
Continued

The Court ultimately concluded the employer did 
not take the minimal steps necessary to establish a 
possible link to the errors prior to demanding testing 
under the policy.

The decision underscores the need for employers to 
establish a clear link between a workplace incident 
and the demand for testing under a policy. There will 
be scenarios in which that link is clearly evident on 
the facts. However, in situations where there is some 
uncertainty, an employer may need to undertake an 
assessment of the conduct of an employee and the 
incident in question before testing is warranted. About Matthews Dinsdale 

Mathews Dinsdale is the only coast-to-coast labour and employment 
law firm in Canada, with offices in British Columbia, Alberta, 
Ontario and Nova Scotia. The firm offers a wide range of practical 
experience and legal expertise to meet the needs of a variety 
of private and public sector employers. The Matthews Dinsdale 
team understands that workplace law has a very human element, 
involving complex and multi-layered relationships between people 
and the workplace. Having navigated the terrain for over 60 years, 
the team can help lay out the right paths and avoid the pitfalls while 
speaking a workplace language that everyone understands.

Kyle MacIsaac is a Partner at Mathews, Dinsdale & Clark LLP, based 
in Halifax, Nova Scotia. Caroline Spindler is an Associate at the 
firm. Kyle and Caroline bring extensive labour and employment 
experience to workplace challenges across the country, and look 
forward to the privilege of assisting employers to bring successful 
relationships to their workplaces.  
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To subscribe, contact news@cannabisstandard.com 

For more information, please contact:

  416-519-9729  |    Helen.Stevenson@reformulary.com

 

About Reformulary Group 
Founded in 2011, Reformulary Group is an expert-led healthcare technology company focused on 
helping Canadians and companies make smart drug and medical cannabis choices. The company’s 
proprietary drug list, the Reformulary®, is a subscription-based service offered to Canadian 
employers. The Reformulary provides Canadians with valuable comparative drug information, 
reviewed and vetted by an independent committee of doctors and pharmacists from across Canada. 
The company’s award-winning DrugFinder® provides reliable information to empower patients 
to make smart drug choices. Reformulary Group also developed Cannabis Standard™, one-part 
formulary, one-part research platform that provides guidelines for medical cannabis use based on 
evidence and expert advice. Cannabis Standard also enables patients to track the impact of medical 
cannabis on their quality of life using a survey tool recognized by doctors around the world. For 
more information visit www.reformulary.com.
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